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Contract and International Contract

❑ Meaning of Contract

❑ Meaning of International Contract

❑ Meaning of Commercial Contracts

❑ The Principles and domestic contracts between private persons.



UNIDROIT PRINCIPLES 2016

Preamble

(Purpose of the Principles)

 These Principles set forth general rules for international commercial contracts.

 They shall be applied when the parties have agreed that their contract be governed by 

them.

 They may be applied when the parties have agreed that their contract be governed by 

general principles of law, the lex mercatoria or the like.

 They may be applied when the parties have not chosen any law to govern their contract.

 They may be used to interpret or supplement international uniform law instruments.

 They may be used to interpret or supplement domestic law.

 They may serve as a model for national and international legislators.
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PART-I

1. International Contracts
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Introduction

¯ International Contracts is intended to give an understanding of

commercial agreements between parties trading across country borders.

¯ Ex: Parties to any commercial contract, whether domestic or international, must consider

quality control, compliance with government regulations, protection of intellectual

property rights and dispute resolution.

¯ The international aspect of the contract adds a level of complexity to

negotiations, performance, and enforcement because the parties are

distant, have diverse cultural backgrounds, and are subject to the laws

of different countries.
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Contd…

 International contracts must be understood within the context of the

legal profession.

 Development of the complex language known to the general public as

<legalese=, <It depends=.

 Legal practitioners are trained to consider all options, and therefore they

strive to state explicitly every possibility, leaving no room for argument

or doubt.

 Ex: If a sales contract requires a buyer to inform a seller that the goods being purchased

must meet certain specifications because the seller previously filled five order for the

buyer for the same goods. Then an attorney for the seller might say, <it depends=. In this

case seller should have known that the buyer had particular specifications because the

seller previously filled five orders for the buyer for the same goods. Then an attorney for

the seller might say, <it depends.” In this case the buyer should have given written

instructions because the buyer wrote the specifications on the previous five orders form.
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Contd..

 Thus the attorneys might turn the simple phrase <the buyer must inform the seller of any 
particular specifications  for the goods= into legalese: <the buyer, regardless of whether 
he or she has previously ordered any of the seller’s goods to conform with any 
specifications whatsoever, shall inform, whether in writing, orally, or otherwise, the seller 

of any and all specifications with which the buyer demands conformance of the goods 

that are the subject of this contract=. 
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Chapter-I

The Role of Contracts in International Commerce

 Contracts are so much a part of living in a society.

 Every person makes a contract every day.

 A contract is simply an agreement that defines a relationship between 

one or more parties.

 A commercial contract, in simplest terms, is merely an agreement made 

by two or more parties for the purpose of transacting business.

 The creation of an international contract is a more complex process than 

the formation of a contract between parties from the same country and 

culture. 

 In a cross-border transaction, the parties usually do not meet face-to-

face, they have different societal values and practices, and the laws to

which they are subject are imposed by different governments with

distinct legal systems.
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Contd…

The role of a contract in an international commercial transaction is of 

particular importance with respect to the following aspects:

 Balance of Power: The essence of a contract is the mutual

understanding reached by two parties who hold adverse positions

against each other. Ex: Standard Form Contract (Take it or leave it).

 Passing of Risk: The Party who drafts the contract makes himself that-

Risk of loss passes to the buyer at the first possible moment of the

transfer.

 Time is of the essence-The party familiar with written contract.

 Enforcement on one side: The balance of power can work against the

stronger party in a contract negotiations.
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Contd…

 Cross-Border Rights and Obligations: It is important to establish 

clearly the rights and obligations of each party – if ambiguous-parties 

will not be able to perform without first modifying the terms-

enforcement will be unpredictable because court must believe the intent 

of the parties.

 Differences in Business Practices: For contracts made between the 

parties within the same country, missing o indefinite terms may be filled 

in by local laws or practices. But it is not so at international level, 

because the intentions of the parties cannot be implied. Hence, 

International Contract must spell out in definite terms the rights and 

obligations of each party.

 International Laws: In recognition of the difficulties that parties face in 

contracting across country boundaries, the international community has
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Contd…

begun to adopt systems of laws and rules to be applied instead of 

local laws in transactions between parties located in different 

countries.

Ex: UN Convention on the International Sale of Goods (CISG)

❑ Preciseness and Predictability: To avoid an unfavourable and uncertain 

result, it is best to define your rights and obligations in a written 

contract when you are dealing across country borders. In the event of a 

breach, there is a greater chance that a court will enforce explicit terms 

(unless the provisions are unconscioinable) and thus the parties can 

more closely predict the outcome. 

International Contracts & Drafting 13



Contd…

 Personal Commitment: When dealing with a distant party in another

country, you may be uncertain of the extent to which that party is

making a commitment to perform the contract. Culture – oral or written,

or handshake. Gaining evidence of commitment in cross-border

transactions, in which parties usually operate by different business

practices, can be more difficult than in domestic transactions, in which

the parties typically share the same business practices.

When we agree to sell or buy goods internationally, you are also

responsible for complying with import, export, customs, consumer

product, marking, transport and other trade-regulating laws of two

or more countries. It is wise to ensure that the other party shares the

same commitment.
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Contd…

 Governing Law: When trading internationally, parties frequently 

assume that they can operate in accordance with their own domestic 

laws and practices. This assumption is erroneous and can lead to grave 

misunderstandings. When a person trades across country borders, you 

are subject to not only the laws of your own country but to the laws of 

other countries where you do business. You need not physically enter 

another country to become subject to its laws-merely selling goods by 

mail or electronic means may establish a sufficient connection to bring 

you within the jurisdiction of another country’s courts. 
Ex: those involving land transactions. 

Options: Left to the jurisdiction of the court which may or may not 

respect the Choice of law the parties agreed. 


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Contd…

 Enforcement: As we move from a domestic to an international setting, 

enforcement issues increases in complexity. Local laws and practices 

will usually determine the evidence required to prove contract terms. 

An oral contract may be sufficient in one country, while another may 

require in a written and even notarized agreement or contracts for the 

sale of goods with a total value exceeding the amount specified by law 

must be in writing to be enforceable, contracts for sale or lease of real 

property may have to be written to be enforced .

 Choice of Remedies: Most contracting parties expect that all will go 

smoothly and that both parties will mutually benefit from the 

transaction. These positive expectations are more likely to be realized if 

you have provided for contingencies. Even in the simplest of 

transactions, you must think about the possible problems that may 

develop later. (How to resolve the disputes)
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Contd…

 Necessary Terms: In most countries, parties to commercial transactions 

may make their own bargains free of legal restraints. However, in most 

jurisdictions, the courts will enforce a contract only if the parties have 

agreed to four basic terms.

ý The description of the goods in terms of type, quantity and quality

ý The time of delivery

ý The Price

ý The time and means of payment

Theses terms are considered essential because they cannot be easily 

implied by law-they are necessary parameters to the contractual 

relationship. Every international contract should provide for these 

terms.
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Contd…

 International Trends: A current trend in the law of several nations, in 

international law among nations – is to recognize contract that are the 

basis of commercial transactions even if they fail to provide the 

essential terms. 

If a dispute arises and any of the essential terms are missing or 

ambiguous, the intent of the parties maybe implied from customary trade 

or financial practices. The bottom line is that judges, arbitrators, rule 

makers, and law makers prefer to uphold a bargain made by 

business folk-who are presumed to know what they are doing. 

In comparison, private individuals and consumers are given more 

protection against bad bargains that do not cover all of the essential 

agreement terms because there is a presumption that they are at the 

mercy of the business folks. In any event, it is best not to rely on trends 

or implied contract terms. Hence, one should always state the intent in 

clear ad definite written terms. 

International Contracts & Drafting 18



Contd…

 Payment and Delivery Terms: Two of the essential terms take on 

further significance in international contracts: the payment terms and 

the delivery terms. In international transactions, it is essential to 

establish the payment terms. It may be assumed in domestic transaction 

that the traders intend to exchange goods for domestic currency. When 

dealing cross-border, there will probably be a choice of currencies. 

Note: Currency is subject to foreign exchange restriction on 

currency.

Payment terms should be clearly defined to ensure that  

the contract will be enforceable.

In an international contact, a clear definition of the 

transport and delivery term is also essential.
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Chapter-2

Issues Affecting International Contracts

 Cultural Issues

 Role of Politics

 Regulatory Laws

 Internet Issues
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Chapter-3

Parties to the Transaction

 Buyer:

The Buyer as Consumer

The Buyer’s Goals
The Buyer’s Safeguards
The Buyer’s Hidden Costs

International Shipping

Customs Clearance

Insurance

Interruption of Business

Hospitality Costs

Third-Party Expenses

Lost Sales or Production Delays

Temporary Facilities and Replacement of Goods or Services
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Contd…

 Seller:

The Seller’s Goals
The Seller’s Promotion
The Seller’s Hidden Costs

Product Adaptations

International Shipping

Customs Clearance

Insurance

Third-Party Expenses

Temporary Facilities

Mitigation Expenses
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Contd…

 Attorney for Buyer

Why should the Buyer consult an Attorney?

The Legal Systems

Importing and Exporting

Contracts

Protection against Liabilities and Losses

When to consult an Attorney

In the beginning

During a Transaction

Finalizing your Purchase

Enforcing or Renegotiating the Purchase

How to select an Attorney?

Knowledgeable about international business, import and export issues,

connected to business resources, frank in advising you to contact, diplomatic, 

cultural awareness, understanding the difficulties involved in negotiating across 

borders.
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Contd…

 Attorney  for Seller:

Why should the Seller consult an Attorney?

The Legal Systems

Importing and Exporting

Contracts

Protection against Liabilities and Losses

When to seek Legal Advice?

In the beginning

During Transaction

Finalizing your Sale

Enforcing or Renegotiating the Sale

How to select an Attorney?

Knowledge about international business, importing, exporting issues, connection  in 

business, frank in advising to contact other professionals, diplomatic and culturally 

awareness etc.
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 Advice an Attorney typically will not provide:

Customs

Transport

Banking

Accounts and Tax Filings

International Contracts & Drafting 25



PART-II

2. An Overview to UNIDROIT Principles-2010
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Chapter-1

General Provisions

1.1 Freedom of Contract

1.2 No Form Required

1.3 Binding Character of Contract

1.4 Mandatory Rules

1.5 Exclusion or Modification by  

Parties

1.6 Interpretation & 

Supplementation of 

Principles

1.7 Good Faith & Fair Dealing

1.8 Inconsistent Behaviour

1.9 Usages and Practices

1.10 Notice

1.11 Definitions

1.12 Computation of time set by 

Parties
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Chapter-2

Formation and Authority of Agents

Section 1: Formation

2.1.1 Manner of  Formation

2.1.2 Definition of Offer

2.1.3 Withdrawal of Offer

2.1.4 Revocation of Offer

2.1.5 Rejection of Offer

2.1.6 Mode of Acceptance

2.1.7 Time of Acceptance

2.1.8 Acceptance within a fixed 

period of time

2.1.9 Late Acceptance, Delay in 

Transmission

2.1.10 Withdrawal of Acceptance

2.1.11 Modified Acceptance

2.1.12 Writing in Confirmation

2.1.13 Conclusion of Contract

2.1.14 Contract with terms deliberately 

left open

2.1.15 Negotiations in bad faith

2.1.16 Duty of Confidentiality

2.1.17 Merger Clauses

2.1.18 Modification in Particular form

2.1.19 Contracting under Standard 

Terms

2.1.20 Surprising Terms

2.1.21 Conflict between standard and 

non-standard terms

2.1.22 Battle of Terms
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Contd…Chapter-2

Section 2: Authority of Agents

2.2.1 Scope of the Section

2.2.2 Establishment and scope of

authority of agent

2.2.3 Agency Disclosed

2.2.4 Agency Undisclosed

2.2.5 Agent acting without or

exceeding its authority

2.2.6 Liability of agent acting

without or exceeding its

authority

2.2.7 Conflict of Interests

2.2.8 Sub-agency

2.2.9 Ratification

2.2.10 Termination of Authority
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Chapter-3

Validity

Section 1: General Provisions

3.1.1 Matters not Covered

3.1.2 Validity of mere agreements

3.1.3 Initial Impossibility

3.1.4 Mandatory character of provs.

Section 2: Grounds for Avoidance

3.2.1 Definition of Mistake

3.2.2 Relevant Mistake

3.2.3 Error in expression or 

transmission

3.2.4 Remedies for Non-performance

3.2.5 Fraud

3.2.6 Threat

3.2.7 Gross Disparity

3.2.8 Third Persons

3.2.9 Confirmation

3.2.10 Loss of right to avoid

3.2.11 Notice of Avoidance

3.2.12 Time Limits

3.2.13 Partial Avoidance

3.2.14 Retroactive effect of avoidance

3.2.15 Restitution

3.2.16 Damages

3.2.17 Unilateral Declaration

Section 3: Illegality

3.3.1 Contracts infringing mandatory 

rules

3.3.2 Restitution
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Chapter-4

Interpretation

4.1 Intention of the Parties

4.2 Interpretation of Statements 

and other conduct

4.3 Relevant circumstances

4.4 Reference to contract or 

statement as a whole

4.5 All terms to be given effect

4.6 Contra Proferentem Rule

4.7 Linguistic Discrepancies

4.8 Supplying an omitted term
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Chapter-5

Content and Third Party Rights

Section: 1 Content

5.1.1 Express and Implied Obligations

5.1.2 Implied Obligations

5.1.3 Co-operation between parties

5.1.4 Duty to achieve a specific 

result, Duty of best efforts

5.1.5 Determination of kind of duty 

involved

5.1.6 Determination of quality of 

performance

5.1.7 Price Determination

5.1.8 Contract for Indefinite period

5.1.9 Release by Agreement

Section: 2 Third Party Rights

5.2.1 Contracts in favour of third

parties

5.2.2 Third Party Identified

5.2.3 Exclusion and limitation clause

5.2.4 Defences

5.2.5 Revocation

5.2.6 Renunciation

Section: 3 Conditions

5.3.1 Types of Condition

5.3.2 Effect of Condition

5.3.3 Interference with conditions

5.3.4 Duty to preserve rights

5.3.5 Restitution in case of fulfilment of

a resolutive condition
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Chapter-6

Performance

Section 1: Performance in General

6.1.1 Time of Performance

6.1.2 Performance at one time or in

Installment

6.1.3 Partial Performance

6.1.4 Order of Performance

6.1.5 Earlier Performance

6.1.6 Place of Performance

6.1.7 Payment by Cheque or other

Instrument

6.1.8 Payment by funds transfer

6.1.9 Currency of Payment

6.1.10 Currency not expressed

6.1.11 Costs of Performance

6.1.12 Imputation of Payments

6.1.13 Imputation of Non-monetary oblg.

6.1.14 Application for public permission

6.1.15 Procedure in applying for 

permission

6.1.16 Permission neither granted nor 

refused

6.1.17 Permission refused

Section 2: Hardship

6.2.1 Contract to be observed

6.2.2 Definition of Hardship

6.2.3 Effects of Hardship
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Chapter-7

Non-Performance

Section 1: 

Non-performance in General

7.1.1 Non-performance defined

7.1.2 Interference by other party

7.1.3 Withholding performance

7.1.4 Cure by non-performing party

7.1.5 Addl. Period for performance

7.1.6 Exemption Clause

7.1.7 Force Majeure

Section2:

Right to Performance

7.2.1 Performance of monetary oblg

7.2.2 Performance on non-monetary

7.2.3 Repair and Replacement of

Defective Performance

7.2.4 Judicial Penalty

7.2.5 Change of Remedy
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contd…Chapter-7

Section 3:

Termination

7.3.1 Right to terminate the contract

7.3.2 Notice of Termination

7.3.3 Anticipatory Non-performance

7.3.4 Adequate assurance of Due 

performance

7.3.5 Effects of termination in 

general

7.3.6 Restitutionwith respect to

contracts to be performed at one

time

7.3.7 Restitution with respect to

contracts to be performed over a

period of time

Section 4:

Damages

7.4.1 Right to Damages

7.4.2 Full Compensation

7.4.3 Certainty of Harm

7.4.4 Foreseeability of Harm

7.4.5 Proof of harm incase of replacement

transaction

7.4.6 Proof of harm by Current price

7.4.7 Harm due in part to agg. Party

7.4.8 Mitigation of Harm

7.4.9 Interest for failure to pay money

7.1.10 Interest on Damages

7.1.11 Manner of monetary redress

7.1.12 Currency in which to assess damages

7.1.13 Agreed payment for non-performance
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Chapter-8

Set-Off

8.1 Conditions of set-off

8.2 Foreign currency set-off

8.3 Set-off by Notice

8.4 Content of Notice

8.5 Effect of Set-off
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Chapter-9

Assignment of Rights, 

Transfer of Obligations, 

Assignment of Contracts

Section 1:

Assignment of Rights

9.1.1 Definitions

9.1.2 Exclusions

9.1.3 Assignability of non-monetary 

rights

9.1.4 Partial Assignment

9.1.5 Future Rights

9.1.6 Rights assigned without 

individual specification

9.1.7 Agreement between assignor 

and assignee sufficient

9.1.8 Oblgor’s Additional costs

9.1.9 Non-assignment clauses

9.1.10 Notice to the obligor

9.1.11 Successive assignments

9.1.12 Adequate proof of assignment

9.1.13 Defences and rights of set-off

9.1.14 Rights related to the right 

assigned

9.1.15 Undertakings of the assignor
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Contd…Chapter 9

Section 2: 

Transfer of Obligations

9.2.1 Modes of Transfer

9.2.2 Exclusion

9.2.3 Requirement of obligee’s 
consent to transfer

9.2.4 Advance consent of obligee

9.2.5 Discharge of old obligor

9.2.6 Third Party Performance

9.2.7 Defences and Rights of set-off

9.2.8 Rights related to the 

obligation transferred

Section 3:

Assignment of contracts

9.3.1 Definitions

9.3.2 Exclusion

9.3.3 Requirement of consent of

other party

9.3.4 Advance consent of other party

9.3.5 Discharge of the assignor

9.3.6 Defences and rights of set-off

9.3.7 Rights transferred with the 

contract
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Chapter-10

Limitation Periods

10.1 Scope of the Chapter

10.2 Limitation Periods

10.3 Modification of limitation 

periods by the parties

10.4 New limitation period by 

acknowledgments

10.5 Suspension by judicial 

proceedings

10.6 Suspension by arbitral 

proceedings

10.7 Alternative dispute resolution

10.8 Suspension in case of force 

majeure, death or incapacity

10.9 Effects of expiration of 

limitation period

10.10 Right of set-off

10.11 Restitution
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Chapter-11

Plurality of Obligors and of Obligees

Section 1:

Plurality of Obligors

11.1.1 Definitions

11.1.2 Presumption of joint and

several obligations

11.1.3 Obligee’s rights against joint

and several obligors

11.1.4 Availability of defences and

rights of set-off

11.1.5 Effect of Performance and set-

off

11.1.6 Effect of release or settlement

11.1.7 Effect of expiration or

suspensin of limitation period

11.1.8 Effect of Judgment

11.1.9 Apportionment among joint 

and several obligors

11.1.10 Extent of contributory claim

11.1.11 Rights of the obligee

11.1.12 Defences in contributory 

claims

11.1.13 Inability to recover

Section 2: Plurality of Obligees

11.2.1 Definitions

11.2.2 Effects of Joint and Several

Claims

11.2.3 Availability of defences against

Joint and Several Obligees

11.2.4 Allocation between Joint and

several Obligees
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PART-III

3. Drafting the International Sales Contract
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Defining the Provisions at the time of Drafting the

International Contract for Sale of Goods

1. Contract Date

2. Identification of Parties

3. Goods-Description

4. Goods-Quantity

5. Goods-Price

6. Payment-Method of Payment

7. Payment-Medium of Exchange

8. Payment-Exchange Rate

9. Costs and Charges-Duties and Taxes

10. Costs and Charges-Insurance

11. Costs and Charges-Handling & Transporting

12. Packaging Arrangements

13. Delivery-Date

14. Delivery-Place

15. Delivery-Transfer of Title

16. Transportation-Carrier

17. Transportation-Storage

18. Transportation-Notice Provisions

19. Transportation-Shipping Time

20. Transportation-Insurance or Risk of    

loss protection
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Contd…

21. Import/Export Documentation

22. Invoice Preparation and Delivery

23. Re-exportation Prohibition

24. Inspection Rights

25. Indemnities

26. Intellectual Property Rights

27. Warranties

28. Enforcement and Remedies

29. Arbitration Provisions

30. Time is the essence

31. Modification of Contract

32. Cancellation

33. Liquidated Damages

34. Attorney’s Fees
35. Force Majeure

36. Inurement and Assignment

37. Condition Precedent

38. Governing Law

39. Choice of Forum

40. Severability of Provisions

41. Integration of Provisions

42. Notices

43. Authority to Bind

44. Independent Counsel

45. Acceptance and Execution
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END SLIDE
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